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This is a second appeal in an action for the recovery

of seamen's wages.

The respondent below, the appellant here, urged two

defenses upon the merits. The first was payment, the

second want of authority in the master appointed by

the charterer to bind the vessel for seamen's wages.



The terms of the charter part}' according to the testi-

mony of the appellant were as follows

:

"The boat was to remain under the charter to the

cannery as long as it was in my say as to any debt

to be incurred, the change of masters or removal

of the boat from American waters," (Ap. 107).

All of the libellants were employed by one Vincent

Mascola who acted as master of the vessel from the 17th

of October, 1925, until the 13th day of March, 1926.

(Apostles 32, 33, 34 and 35). There was some uncer-

tainty as to whether he had been appointed by Frymier

or by the Charterer of the vessel, but in our view of the

case this is not important.

We shall answer the various points made in appel-

lant's brief in the order treated by him.

(1) Mascola was the duly appointed master of the

vessel. The records of the Custom House kept by the

Collector of Customs under the authority of Article 44

Customs regulations of 1915 and Sections 4171 and

4335 Revised Statutes were produced in Court. They

showed upon their face that Mascola was appointed

Master on October 17, 1925, and was removed as

Master March 13, 1926. In addition to that Mascola

himself testified that he was Master, was appointed as

Master by the Charterer, and was in charge of the boat

as its master. As will appear by our answer to the

second point made by Appellant it is not material

whether he was appointed by Frymier or by the chart-

erer. However, upon the evidence introduced the Court



could have been of the opinion that Frymier appointed

Mascola, for Frymier's testimony in respect to the per-

son whom he had appointed Master in September or

October, 1925, was very uncertain.

(2) Libellants show no right to rely upon the credit

of the vessel.

Under this heading appellant relies upon the provi-

sions of the Aierchant Marine Act of 1920 and of sev-

eral cases decided thereunder. The Merchant Marine

Act by its very terms applies only to furnishers of sup-

plies to vessels and does not apply to seamen. There-

fore, the cases cited by appellant under this heading are

not in point.

We are relying upon the general maritime law which

has always given a seaman a lien upon vessels for his

wages, as supplemented by Chapter 18 of Title 46 of

the United States Code.

As it is said in Hughes in Admiralty, page 378,

"It is a favorite principal of the Admiralty that
Seamen's wages are of the highest rank and dignity,

adhering to the last plank of a ship, and ranking all

other contract liens of the same relative dates."

As the Merchant Marine Act of 1920 did not change

the former Maritime law, except to permit the incurring

of maritime liens upon a vessel in its home port, it had

no effect upon the former Maritime law respecting Sea-

men's wages.

Counsel again and again makes the point that by a

contract between the Owner and charterer, the charterer
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was not permitted to incur any lien against the vessel.

Such a contract if any existed, was not binding upon a

seaman.

Section 600 U. S. Code, Title 46 (R. S. 4535) pro-

vides as follows

:

"No Seaman shall, by any agreement other than

is provided for by this Chapter, forfeit his lien upon
the ship, or be deprived of any remedy for the

recovery of his wages to which he would have been

otherwise entitled; and every stipulation in any
agreement inconsistent with any provision of this

Chapter, and every stipulation by which any sea-

man consents to abandon his right to wages in the

case of the loss of the ship, or to abandon any right

which he may have or obtain in the nature of

salvage, shall be fully inoperative."

It has been held many times that the provisions of a

charter party cannot deprive a seaman of his right to a

lien on a vessel for his wages.

The General J. A. Demont, 158, Fed. 312

McNamara vs. The Atlantic, 53 Fed. 607

The International, 30 Fed. 375

The Lamb, 31 Fed. 29.

The Samuel Ober, 15 Fed. 621

The Clayton, 5 Biss. 162

The Schooner Montauk, 10 Ben. 455

(3) The Court erred in denying judgment for re-

spondent at the close of libellants' case.

Appellant's cites no authority in support of this pro-

position as stated by him. It was apparent from the

evidence that the libellants had not been paid in full for
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their services, and the Court was, therefore, correct in

its ruling.

(4) The Court erred in allowing amendment by in-

terlineation after trial.

Before discussing this claimed error, it would be well

to have the particulars of the matter in view. Some

time before this case was called for trial, in fact, as

much as three months before the trial, counsel for re-

spondent, discovering that they had made a mistake in

alleging the month in which the fish were caught, for

which the libellants had not been paid, notified counsel

for the appellant of their mistake and asked him to

stipulate that an amendment might be made. Appel-

lant's counsel replied: "Why, certainly not ! You can't

amend. In my opinion no Court will allow you to

amend, either." To which respondent's counsel re-

plied, "Well, we will go to trial anyway and see where

we are." (Ap. 47). At the trial the respondent took

the position that an amendment was not necessary, but

that in the event the Court should hold that such

amendment was necessary, Respondent asked leave to

amend. The Court finally granted leave to amend.

(Ap. page 47).

Benedict on Admiralty, Section 355, page 423, Fifth

Edition, citing many authorities, says

:

"It has always been the practice in the American
Admiralty Court to allow every facility to the
parties to place fully before the Court their whole
case, and to enable the Court to administer sub-
stantial justice between the parties, without circuity
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of action, or turning around in court, and never to

allow a party to overcome his adversary by the

mantraps and springguns of covert chicanery, or

by the surprises and technicalities of mere pleading

or practice. Therefore, on proper cause shown,

omissions and deficiencies in pleadings may be sup-

plied and errors and mistakes in practice, in mat-
ters of substance as well as of form, may be cor-

rected in any stage of the proceedings, for the

furtherance of justice. Amplifying allegations are

allowed. Where merits clearly appear on the rec-

ord, it is the settled practice in Admiralty to not

dismiss the libel but to allow the party to assert his

rieht in a new allegation, unless the amendment
will prejudice the other party. The Courts have

even held that a libellant who has shown a merito-

rious case may at the close of the case, be permitted

to amend to conform his pleadings to the evidence,

even though it result in a change of claim from tort

to contract, and may have leave to amend his

demand for damages. But this is a matter of dis-

cretion. The whole subject rests entirely in the

discretion of the Court, as well as in relation to the

relief granted, as to the terms on which it shall be

granted, but the Court is inclined to invite amend-
ment at any time a proctor discovers that his

pleadings are incorrectly drawn."

There was no surprise in this case for the reason that

appellant knew for a long time prior to the trial that

the respondents were going to request leave to amend.

It was the opinion of appellant's counsel that no court

would allow respondent to amend. He was willing to

rely upon his judgment as to what the Trial Court

would do respecting the amendment, and cannot now

be heard to complain. (Ap. 44, 47).
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The policy of the law respecting fishermen who are

employed to work upon vessels depending on their com-

pensation for a share of the catch, is well illustrated by

Section 553, Chapter 17, Title 46, United States Code.

This Section provides that whenever an agreement or

contract is signed for a fishing voyage and the fish have

been delivered to the owner or to the owner's agent for

cure and sale, the vessel shall be liable to a proceeding

in rem. The Section thereupon proceeds

:

"Upon such proceeding for the value of a share

or shares of the proceeds of fish so delivered or sold,

it shall be incumbent on the owner or his agent to

produce a just account of the sales and division of

such fish according to such agreement or contract;

otherwise, the vessel shall be answerable upon such
proceeding for what may be highest of the shares

demanded."

In other words, it is apparently the policy of the Con-

gress of the United States to lay the burden upon the

owner in cases like this to show exactly how much the

fishermen may be entitled to. It is not unnatural that

a fisherman should be mistaken in the exact amount of

fish caught, the price received therefor, and the exact

fish caught by him for which he was paid.

Appellant at this time can not object to the order

allowing amendment of the Amended Libel for the

reason that while objections was made at the time, no

grounds therefor were stated and no exception to the

ruling of the Court was allowed or entered. (Ap. 23-a.)

(5) There is nothing to sustain the decree in per-

sonam.
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Under rule 13 of the Supreme Court, a Seaman may
proceed against the ship, freight and master, or against

the ship and freight, or against the owner or master

alone in personam. Here the seamen elected to proceed

against the ship in rem and the owner in personam.

Since the Court was convinced that the appellant,

Frymier, had employed Mascola as Master of the vessel,

it ordered judgment against Frymier in personam.

There is ample evidence to support this finding on the

part of the Court, as we have heretofore indicated.

(6) The Court erred in rulings upon evidence.

1. Libellants' Exhibit "1" as heretofore pointed out,

was an official record of the Collector of Customs for

the Port of Los Angeles, and as such was admissible in

evidence. This would have been so even though the

book was not such as is required by law to be kept.

Kyburg vs. Pekins, 6 Cal. 674

Hesser vs. Rowley, 139 Cal. 410.

2. The final question as put and answered was only

objected to upon the ground that it was leading. It was

not a leading question, and, of course, all other objec-

tions were waived.

3. The testimony of the witness Mascola, as well as

the records of the Customs House, showed the authority

of the witness Mascola as Master, so therefore appel-

lant's objection was not well taken.

4. If any error was committed in permitting Ma-
scola to testify that he was not paid for any of the fish,



— 11 —

it was cured by subsequent evidence that libellants

themselves were not paid.

5. The Court did not err in denying a continuance.

The appellant was not surprised for he knew a long

time before the trial that application was to be made

for an amendment. He choose to rely upon his opin-

ion that no Court would permit an amendment. The

fact that he was mistaken in his opinion cannot be

urged as a surprise.

6. The question noted there was objected to solely

as calling for a conclusion of the witness, and not on

the ground of hearsay. Mascola knew of his own knowl-

edge that the fish were not paid for, therefore, the ques-

tion did not call for a conclusion of the witness.

7. No error was committed in permitting the witness

Williamson to testify concerning the records of the Fish

and Game Commission of the State of California. He
testified that he was Statistician of the Fish and Game
Department and that he had charge of the records of

the said Department. That he had examined the rec-

ords and knew what they contained. He was testifying

from an official record.

8 and 9. Neither of these questions was leading, nor

did they call for a conclusion of the witness concerning

the legal effect of a document. The witness had been

shown one license and was asked if the other libellant

had similar licenses.

10. We do not understand that any document was
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shown to the witness Mascola without exhibiting it to

opposing counsel.

11. A witness can testify from his own knowledge

whether or not he has an official license.

As a matter of fact the Fishermen's license law of

California is merely a Revenue measure, and a Fisher-

man may recover wages without having had a license.

Error insisted upon under subdivision 12, 13 and 14

have already been covered in this brief.

(7) The Court erred in ordering judgment in rem.

We believed that we have covered the suggestions of

error made by appellant under this subdivision. Clearly

the change made in this cause of action was not a change

so as to state another and different cause of action.

Appellant has included in his Brief a copy of what

purports to be an amendment to answer to Amended

Libel entitled in this Court. We have been served with

a Notice of Motion to be made before this Court at the

hearing hereof for an order granting leave to file the

amendment, copy of which is set forth as above stated.

It is apparent from reading the proposed amendment

that the facts stated do not constitute an amendment,

and the same is objectionable for the reason that ap-

plication was not made in accordance with Admiralty

Rule No. 7 of this Court, which requires such applica-

tion to be made within fifteen days after filing in this

Court of the Apostles, and upon at least four days notice
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to the adverse party or his attorney of record. The

apostles in this case were filed October 2, 1928, and

Notice of Motion was served upon counsel for Appel-

lees on January 11, 1929.

We, therefore, respectfully submit that the Decree

below should be affirmed in all its particulars.
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Proctors for Appellees.




